IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

NELSON DECKELBAUM
Chapter 11 Trustee of the
Estate of Janes L. Bohrer,
v. . Givil Action No. WN-99- 1586
COOTER, MANGOLD, TQOVPERT
& CHAPMAN, P.L.L.C., et al.

VEMORANDUM

Presently before the Court is Defendants’ Mdtion for Summary
Judgnent on Counts IV and V. Paper No. 51. The notion has been
fully briefed. Upon a review of the pleadings and applicable
case law, the Court determines that no hearing is necessary
(Local Rule 105.6) and that Defendants’ notion will be granted.

| . BACKGROUND

In this adversary proceeding, Plaintiff, the chapter 11
trustee, brought action against Defendant law firnms to recover
approxi mately $483,000 in legal fees paid to Defendants from
Debtor funds. The path to these proceedings is |ong and tortuous
and is summari zed bel ow.

On March 13, 1992, Debtor, Bohrer, filed a voluntary
petition for bankruptcy under Chapter 11 of the Bankruptcy Code.
The Debtor continued to manage his property and conduct the
busi ness of his estate as debtor in possession, pursuant to 11
U S.CA 88 1007 and 1008, fromthe tine of the filing to the
time a trustee was appointed on April 11, 1997.

At the tinme the petition was filed, Debtor’s prinmary asset



was his 85%Ilimted partnership interest and 5% gener al
partnership interest in Sugarloaf Centre Limted Partnership
(“SCLP"). SCLP's sole asset is a retail shopping center known as
Sugarl oaf Centre. The estimated value of Debtor’s SCLP interest
on the date of filing was $9 mllion. Debtor also had an option
to purchase the remaining 10%limted partnership interest from
his wife, Ms. Bohrer, for a sumof $1,000.00. This option was
exerci sable at Debtor’s sole discretion at any tine prior to
January 1, 2001.

In January, 1995, a group of creditors proposed a Creditors’
Pl an of Reorgani zation (the “Plan”). Under the Pl an, al
authority over Debtor’s assets, including SCLP, would vest in the
Plan Trustee. Debtor opposed the Plan.

During August and Septenber, 1995, with the assistance of
Def endants, the foll ow ng events transpired:

1. The Janes L. Bohrer Irrevocable Trust (the “Trust”) was
created by Peter Veskel, a friend of the Debtor, with an initial
deposit of $200.00. Debtor was naned as both trustee and sol e
beneficiary of the Trust.

2. Dunhill Managenent Conpany, Inc. (“Dunhill”) was fornmed
with Debtor as sole director and officer. Al of Dunhill’s stock
was issued to the Trust.

3. SCLP and Dunhill entered into a Managenent Agreenent (the

“Agreenment”) giving Dunhill the right to manage Sugarl oaf Centre



until Decenber 31, 2033. The Agreenent further provided that
Dunhill was to receive an annual conm ssion equal to 10% of the
Centre’s gross rents.

4. HRB, LLC (“HRB") was created with Ms. Bohrer as the sole
shar ehol der and president and Debtor as vice-president.

On Novenber 22, 1995, follow ng the Bankruptcy Court’s ora
approval of the Creditors’ Plan, and without notice to the
creditors or court approval, these additional events occurred:

1. Debtor withdrew as general partner of SCLP

2. Ms. Bohrer revoked Debtor’s option to purchase her 10%
[imted partnership interest in SCLP

3. Ms. Bohrer assigned her right to purchase a bankrupt
partner’s interest, i.e., Debtor’s interest, in SCLP to HRB
whi ch then exercised the right.

4. By unani nous consent, the partners elected to continue
SCLP as a |limted partnership.

5. Ms. Bohrer’s interest in SCLP was divided into a 5%
l[imted partnership interest and a 5% general partnership
interest, with the general partnership interest going to HRB

Agai n, Defendants assisted in the execution of these
transacti ons.

On January 27, 1997, the Bankruptcy Court appointed
Deckel baum as trustee. In so doing, the Court cited Debtor’s

“utter and conplete disregard of his responsibility as a



fiduciary,” Transcript of April 4, 1997 Hearing at 2-98, as the
basis for its decision.

On April 11, 1997, the Bankruptcy Court entered! a
prelimnary injunction granting the followng relief to the
Trustee on behalf of Debtor’s estate:

1. Debtor’s withdrawal as general partner declared a
nul lity.

2. Debtor’s general partnership interest in SCLP assigned to
t he bankruptcy estate.

3. The Trust, HRB, and Dunhill ordered to turn over al
assets to Trustee.

4. Managenent Agreenent between SCLP and Dunhill nullified.

5. Debtor, HRB, and those acting in concert with themwere
prohi bited from payi ng, or causing SCLP to pay, any further suns
of noney to the Debtor, to HRB, to BRH, LLC (“BRH"),? to the
Trust, to Dunhill, to Ms. Bohrer or to those acting in concert
wi th them

As a basis for the grant of the prelimnary injunction, the

The prelimnary injunction was affirmed by the District
Court, see, Deckelbaumv. Bohrer, 1997 W. 908921 (D. Ml. Sept. 4,
1997), and the 4'" Grcuit Court of Appeals. See, In re Bohrer,
145 F. 3d 1323, 1998 W. 228198 (4'" Cir. My 8, 1998).

BRH was created by Debtor and Ms. Bohrer in the tine
bet ween when the Trustee filed the Injunction Mtion and when the
hearing on that Mtion was held. BRH was used to purchase, for
$112,000.00, a creditor’s approximately $1 mllion judgnent
secured by the second judgnent |ien against Sugarloaf’s assets.
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Bankruptcy Court found that “the Janes L. Bohrer irrevocable
trust, that Dunhill Managenent, I|ncorporated, the BRH and HRB are
all alter egos of the debtor, and that Ms. Bohrer was his
faithful aider and abetter.”® Transcript of April 4, 1997
Hearing at 2-103. In addition, the Bankruptcy Court held that
the course of conduct described “was orchestrated by the
attorneys appearing here today on behalf of Ms. Bohrer and
related entities. There is no question that M. Bohrer is the
real party in interest and indeed at one point during the course
of the hearing, counsel objected to a certain comunication M.
Bohrer is said to have nmade with counsel on the grounds of
privilege, forgetting for a mnute whomthey ostensibly
represented.” 1d. at 2-101.

It is upon the basis of the above transactions that
Plaintiff seeks a return of all legal fees paid to Defendant |aw
firms between July 26, 1995, and February 24, 1997.

The conplaint contains five counts: Count | for turnover of
property of the bankruptcy estate under section 542; Count |1 for
avoi dance of unauthorized transfers under section 549; Count 11
for violation of the automatic stay under section 362; Count |V

for fraud; and, Count V for conspiracy. Previously, this Court

3The Bankruptcy Court believed Ms. Bohrer’s contention that
she “knew not hing” and that she did whatever was necessary to
“try to help to keep her husband in control.” Transcript of
April 4, 1997 Hearing at 2-102.



found 11 U.S.C. §8 542 (Count 1) and § 362 (Count I1) inapplicable

to the clains at hand. Deckel baum v. Cooter, Mangold, Tonpert &

Chapman, P.L.L.C. (Menorandum and Order dated October 4, 2001)

(CGvil Action No. 99-1586). In that decision, this Court awarded
Plaintiff sunmary judgnent as to Count Il for the post-June 14,
1996 fees.* 1d. Defendants now nove for sunmary judgnent as to
Counts IV and V and argue that no evidence exists to sustain

t hose cl ai ns.

1. LEGAL STANDARD

Pursuant to Fed. R Cv. P. 56(c), sumrary judgnent is
appropriate where "there is no genuine issue as to any materi al
fact and . . . the noving party is entitled to a judgnent as a

matter of law. " Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). For purposes of summary judgnent, a di spute about a
fact is genuine “if the evidence is such that a reasonable jury
could return a verdict for the nonnoving party,” and a fact is
material if, when applied to the substantive law, it affects the

outcone of litigation. 1d.

4 CMTC, PC was dissol ved on June 14, 1996, whereupon
Defendant law firm CMIC, P.L.L.C. was incorporated. 1In June
1997, the nanme of CMIC, P.L.L.C. was changed to Cooter, Mangold &
Tonpert, P.L.L.C., and in Cctober, 1997, the nane was changed
again to Cooter, Mngold, Tonpert & Wayson, P.L.L.C. (CMIW, also
named as Defendant in this case. The parties di spute whether
Def endants are successors in interest to CMIC, PC. Accordingly,
this Court awarded the sum of el even paynents that were nade to
Def endant law firns after the dissolution of CMIC, PC, on June
14, 1996.



A party seeking sunmmary judgnment bears the initial
responsibility of informng the court of the basis of its notion
and identifying the portions of the opposing party’ s case which
it believes denonstrate the absence of a genui ne issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323

(1986). The non-noving party is entitled to have "all reasonable
inferences . . . drawn in its respective favor." Felty v.

G aves- Hunphreys Co., 818 F.2d 1126, 1129 (4'" Gr. 1987).

| f the novant denonstrates there is no genui ne issue of
material fact and that she is entitled to summary judgnent as a
matter of |law, the non-noving party nust, in order to wthstand
the notion for summary judgnment, produce sufficient evidence
whi ch denonstrates that a triable issue of fact exists for trial
Celotex, 477 U.S. at 324.

L1l DI SCUSSI ON

In Count IV, Plaintiff alleges that Defendants “defrauded
the estate by causing SCLP and/or Dunhill to make the Monetary
Transfers . . . in full know edge of the fact that SCLP and
Dunhill were alter egos of the Debtor [and] that Dunhill had been
created by the Debtor as part of a schene to divert assets from
the Debtor’s bankruptcy estate . . . .” Conplaint at | 45.

Under Maryland law, to establish fraud, a party nust show either
an affirmative m srepresentation of a material fact or an

i ntenti onal conceal nent of a material fact. Fox v. Kane-MIIler




Corp., et al., 542 F.2d 915, 918 (4'" Cir. 1976) (citing Fegeas

v. Sherrill, 218 M. 472, 476-77 (1958)). In its Opposition,

Plaintiff argues that Defendants intentionally concealed “their
actual representation of the debtor, and their active role in the
Debtor’s msconduct.” Pl.’s Oop. at 4. To establish fraudul ent
conceal ment, a plaintiff nust show 1) that the defendant owed a
duty to the plaintiff to disclose a material fact, 2) that the
defendant failed to disclose that fact, 3) that the defendant
intended to defraud or deceive the plaintiff, 4) that the
plaintiff took action in justifiable reliance on the conceal nent,
and 5) that the plaintiff suffered damages as a result of the

def endant’s concealnent. Geen v. H&R Bl ock, 355 MI. 488, 525

(1999); Estate of Wiite v. R J. Reynolds Tobacco Co., 109

F. Supp. 2d 424, 431 (D. M. 2000).

In its opposition, Plaintiff enphasizes its assertion that
Def endants conceal ed the identity of their actual client, the
Debtor. Defendants argue that there is no evidence that they
ever believed that the Debtor was their true client. Def.’s
Reply at 8. Three separate courts have exam ned the evidence in
this case and have reached the conclusion that, based upon
Debtor’s mani pul ations of nmultiple corporate entities in 1995,
Dunhill, HRB, BRH, and the revocable trust were all alter egos of
the debtor. See Transcript of April 4, 1997 Bankruptcy Court

Hearing; Deckel baumv. Bohrer, 1997 W. 908921 (D. Ml. Sept. 4,




1997); In re Bohrer, 145 F.3d 1323, 1998 W. 228198 (4'" Cir.

1998). This Court has stated that “[t] he evidence suggests that
Def endants knew perfectly well that they actually represented

Debt or Bohrer, and not the corporate entities.” Deckel baumv.

Cooter, Mangold, Tonpert & Chapman, P.L.L.C (Menorandum and

Order dated Cctober 4, 2001) (G vil Action No. 99-1586).
While it may have produced enough evi dence to support
several of the elenents, Plaintiff fails to address the other
el ements of fraudul ent conceal ment. First, nowhere inits
Compl ai nt or QOpposition, does Plaintiff argue that Defendants

owed a duty of disclosure to Plaintiff. In Estate of White, the

court granted the defendants’ notion for summary judgnment as to

t he fraudul ent conceal nent cl ai m because the plaintiff failed to
denonstrate that he was owed a duty of disclosure by the
defendant. |d. Second, Plaintiff’s Conplaint and Qpposition are
devoid of any factual allegations fromwhich it could be inferred
that the estate or Trustee took any action in reasonable reliance

on Defendants’ conceal nent. See Learning Wrks, Inc. v. The

Learni ng Annex, Inc., 830 F.2d 541, 546 (4'" Cir. 1987)

(“Reasonabl e, detrinental reliance upon a msrepresentation is an
essential elenent of a cause of action for fraud, and such
reliance nust be pleaded with particularity.”). Defendants are
entitled to summary judgnent as to Count |V because Plaintiff

“has failed to make a sufficient show ng on an essential el enent



of [its] case with respect to which [it] has the burden of

proof.” Celotex Corp., 477 U.S. at 323.

In Count V, Plaintiff alleges that “CMIC conspired with the
Debtor, Ms. Bohrer, HRB, BRH, the Trust, and Dunhill to defraud
the estate . . . .7 Conplaint at § 49. To establish civi
conspi racy under Maryland law, Plaintiff nust denonstrate a
tortious injury (other than the conspiracy itself) to Plaintiff
and ““a neeting of the mnds in an unlawful arrangenment.’”

Christian v. Mnnesota Mn. & Mg. Co., 126 F. Supp.2d 951, 959

(D. Md. 2001) (quoting Electronics Store, Inc. v. Cellco

Part nership, 732 A 2d 980, 992 (M. App. 1999)). As discussed

above, Plaintiff has failed to establish essential elenents of
the fraud claim Because Maryl and does not recogni ze civil
conspiracy as a separate tort “‘capable of independently

sustai ning an award of danmages in the absence of other tortious
injury to the plaintiff,’” sunmary judgnment nust be granted as to
the conspiracy claim Christian, 126 F. Supp.2d at 959 (quoting

Alleco, Inc. v. Harry & Jeanette Winberg Found., Inc., 340 M.

176, 189 (1995)).

| V. CONCLUSI ON

For the above stated reasons, the Court finds that the
Def endant is entitled to summary judgnment as to Counts IV and V.

A separate order will issue.

WIlliam M N ckerson
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Senior United States District Judge

Dat e: February , 2003
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

NELSON DECKELBAUM
Chapter 11 Trustee of the
Estate of Janmes L. Bohrer,
v, . Givil Action No. WWN-99- 1586
COOTER, MANGOLD, TOWPERT
& CHAPMAN, P.L.L.C., et al.
ORDER

I n accordance with the foregoi ng Menorandum and for the
reasons stated therein, IT IS this day of February, 2003, by
the United States Court for the District of Maryland, ORDERED

1. That Defendants’ Motion for Summary Judgnent on Counts
|V and V (Paper No. 51) is hereby GRANTED; and

2. That the Cerk of the Court shall mail or transmt

copi es of the foregoing Menorandum and this Order to all counsel

of record.

Wlliam M N ckerson
Senior United States District Judge



